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WEDNESDAY, JANUARY 22, 1958 


UNITED StaTEs SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to call, at 10:35 a.m. in room 424, 
Senate Office Building, Senator James O. Eastland (chairman of the 
committee) presiding. 

Present: Senators Eastland, Kefauver, Johnston (South Carolina), 
Hennings, O’Mahoney, Ervin, Wiley, Langer, Jenner, Watkins, and 
Dirksen. 

Chairman East.anp. Is Mr. Joseph F. O’Brien present? 

Mr. O’Brien. Yes, sir. 

Chairman EastLanp. Do you want to appear against the nominee? 

Mr. O’Brien. | do not. 

Chairman EastLanp. Mineola Miller, is she present? 

Mrs. Mruuer. Yes; here. 

Chairman Eastuanp. Do you want to appear against the nominee? 

Mrs. Miter. I just wanted to ask some questions. 

Chairman EastLanp. You mean you want to ask the nominee 
himself some questions? 

Gentlemen, I don’t think we can allow that. 

Senator Wiuey. If we do that, we would be here until next year. 

Senator Lancer. Let her ask the questions, whatever they are, it 
will be very simple. 

Chairman Eastr.ianp. I will appoint a subcommittee to take her 
testimony, if she wants to appear. 

Mrs. Miuuer. 1 believe, Senator, I have the right to speak. 

Chairman Easttanp. You have a right to testify; yes, ma’am. 
You do not have a right to cross-examine a nominee. That is the 
committee’s function. When you get elected to the Senate, you have 
that right. I will appoint Senator O’Mahoney, Senator Ervin, and 
Senator Langer to take her testimony. 

Senator Ervin. Mr. Chairman, I will have to leave Washington 
very shortly on a speaking tour——— 

Chairman East.tanp. Then, I will appoint Senator Hennings. 

Gentlemen, here is a letter from Senator Beall which I am requested 
to read into the record: 


Although I originally intended to appear before your committee in person to 
speak in behalf of the nomination of Mr. William P. Rogers as Attorney General, I 
find now that I will be unable to do so because of my attendance at the funeral of 
an old, close and highly respected friend—Senator Neely. 

Therefore, I would appreciate it if you would read my comments on Mr. Rogers 
into the record. 

It is with a great deal of pleasure that I offer my most wholehearted support 
to the appointment of Mr. Rogers. In all his endeavors he has gained adiniration 
for his work, and this was especially true during the period he served so capably as 
Deputy Attorney General. 
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He is a man of proven ability, an able lawyer, a person possessed of the highest 
character, and, I might add, an extremely important constituent of mine. Again 
let me say that I support his nomination with enthusiasm. 

Sincerely yours, 
J. GLENN BEALL, 
U.S. Senator. 

Chairman East.Lanp. Senator Butler is sending around his “blue 

slip’ now. 


STATEMENT OF WILLIAM P. ROGERS, OF MARYLAND, NOMINATED 
TO BE ATTORNEY GENERAL OF THE UNITED STATES 


Chairman Eastianp. Mr. Rogers, where were you born? 

Mr. Rocers. In the small town of Norfolk, N.Y., in the northern 
part of New York State. 

Chairman EastLtanp. When did you move to Maryland, sir? 

Mr. Roaers. I actually established a residence in Maryland in 1950. 

Chairman Easttanp. Where did you attend school? 

Mr. Rogers. I attended a small school in Norfolk, N.Y., and when 
my mother died, I moved to my grandparents in a little town called 
Canton, N.Y. I finished high school there and attended Colgate 
University, and then, Cornell Law School and finished law school in 
1937. 

Chairman EastLanp. Where did you practice law? 

Mr. Rocers. Well, I started practicing law in New York City 
after I finished law school, and I practiced there until the beginning 
of the war, when I volunteered for service in the Navy in 1942, | 
served until 1946 in the Navy and I then went back to New York and 
practiced for another year. 

Chairman EastLanp. We will file, at this point, the “blue slip,” 
received from Senator Butler. 

(The “blue slip” referred to is to be found in the committee files.) 

Chairman EastLanp. Go ahead, sir. 

Mr. Rocers. After the war, I returned to New York City and 
practiced there for another year; came down to Washington as counsel 
for a Senate investigating committee and served in that capacity until 
1950, when I practiced law in the District of Columbia for 2 years 
until I became Deputy Attorney General. 

So, I am admitted to the bar of both New York and the District of 
Columbia. 

Chairman EastLanp. How long were you with the Department of 
Justice and what were your duties? 

Mr. Rogers. Well, I entered duty there I think about January 27, 
1953, as Deputy Attorney General, and that is the second job in the 
Department of Justice, and I think the committee is familiar with the 
duties of that office. 

Chairman EastLanp. Yes. 

Then, you were promoted to Attorney General? 

Mr. Rogers. That is correct, sir. 

Chairman EastLanp. You have acted as Attorney General since 
the month of October or some time in October. 

Mr. Rocers. That is correct, sir. 

Chairman EastLanp. Senator Kefauver. 

Senator Kerauver. Mr. Rogers, many of us in the Senate and in 
the House have been increasingly alarmed over the expansion of the 
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pleading of privilege on information which congressional committees 
desire, and feel that they have a right to have. 

Also I think the public and the press have been concerned. 

We are living in a country where we want all the facts that can 
possibly and reasonably be given to the people, to be subject to 
publication and to be studied and understood by our people and they 
have also expressed on many occasions an increasing concern about 
the pleading of privilege by the various and sundry agencies. 

I think we all appreciate the fact that under the precedent that 
when the President has matters up with bis Cabinet that he wants 
to withhold them from public inspection or publication, he has that 
right; but we find here on numerous occasions where the arms of 
Congress, the Securities and Exchange Commission, the Federal Com- 
munications Commission, the Civil Aeronautics Board, and various 
and sundry agencies set up by the Congress to administer laws which 
our Congress has the prime responsibility for administering, they, 
themselves, are asserting the privilege and they are deciding whether 
they want to withhold the information or not—things the President 
does not even know anything about—so that committees of Congress 
are being hampered in their effort to get information. We find, for 
instance, the Government Operations Committee, investigating com- 
mittee of the House— 

Senator Witey. I wonder if you would talk a little louder so we can 
hear you down here. 

Senator Kerauver. Excuse me, it is my soft voice. I thought you 
could hear me. 

Senator Witty. You are meditating. 

Senator Kerauver. | am trying to meditate about something of great 
importance, Senator Wiley 

Senator Wixey. If that is the case, all the more reason you should 
speak up. 

Senator Kerauver. I will speak louder. 

For instance, the Government Operations Committee of the House, 
in its report in 1956, page 90, is referring to the May 17, 1954, letter, 
which is the letter of the President to the Secretary of Defense which 
was accompanied with an opinion of the Attorney General in connec- 
tion with the McCarthy matter, of course. 

Now, it says: 

The most flagrant abuse of the so-called legal authority is the misuse of the 
May 17, 1954, letter from the President to the Secretary of Defense at the time 
of the Army-McCarthy controversy. Regardless of the questionable legal basis 
of the Attorney General’s memorandums, on whicn the President acted, the 
letter was, by its very terms, a specific instruction to the Secretary of Defense for 
a specific purpose and to a specific committee of the Senate. It seems inconceiv- 
able that 19 Government departments and agencies would cite this letter as a 
shadowy cloak of authority to restrict or withhold information from the Congress 
and the public. This flimsy pretext of so-called legal authority only serves to 


demonstrate to what extent executive departments and agencies will go to restrict 
or withhold information. 


Senator Dirksen. Senator Kefauver, what is that you are reading? 

Senator Kerauver. This is the “Twenty-fifth Intermediate Re- 
port of the Committee on Government Operations of the House of 
Representatives,” filed July 27, 1956, and based on the studies of the 
House Government Information Subcommittee headed by Repre- 
sentative John E. Moss (California). 
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Senator Dirksen. It is a House committee report and a House 
comment. 

Senator Krrauver. Yes; I made that clear. 

Senator Dirksen. I want to have that clear. 

Senator Kerauver. I made that clear. 

I find in the staff report ‘Memorandum of Law” prepared for the 
Special Subcommittee on Legislative Oversight of the Committee on 
Interstate and Foreign Commerce, House of Representatives, October 
17, 1957, the Secretary of Commerce withheld information on the 
theory that the advisory board—its discussions were privileged. We 
have had experience here in the Senate. We had a case here where 
the head of the Securities and Exchange Commission pled privilege to 
his conversation with Sherman Adams, when apparently Mr. Adams 
was trying to get a hearing postponed in a quasi-legislative agency. 

We have had a report by Senator Olin Johnston’s committee in 
which they take great exception to the pleading of privilege by Mr. 
McLeod in the Ladejinsky case with which you are familiar. We had 
the Al Sarena plea of privilege. We had some pleas of privilege in 
connection with Mr. Gordon Gray where he was dealing with rapid 
tax amortizations, so, it is getting to the point, Mr. Rogers, where not 
the President but any of these agencies, quasi-legislative agencies, 
anybody who does not want any information to be made public, just 
pleads privilege. 

I think I should personally say—lI think the letter to the Secretary 
¥ — goes entirely too far. I think this right has been badly 
abused. 


I suppose the leading case on the subject is the McGrain-Daugherty 
case. 
Senator Hennines. That is the Harry Daugherty case? 


Senator Kerauver. Yes, 273 U.S.; and just one brief sentence of 
what the Court said there: 
that the power of inquiry—with process to enforce it—is an essential and appro- 
priate auxiliary to the legislative function. * * * A legislative body cannot legis- 
late wisely or effectively in the absence of information respecting the conditions 
which the legislation is intended to affect or change; and where the legislative 
body does not itself possess the requisite information—which not infrequently is 
true—recourse must be had to others who do possess it. * * * Thus there is 
ample warrant for thinking, as we do, that the constitutional provisions which 
commit the legislative function to the two Houses are intended to include this 
attribute to the end that the function may be effectively exercised. 


My question is, Mr. Rogers, Just what is going to be your attitude 
in connection with these pleas of privilege by these agencies, and this 
tendency that has become apparent and/or been preached in the last 
few years of withholding information from Congress on the plea of 
executive privilege? 

Senator Dirksen. Mr. Chairman, and I do so only if Senator 
Kefauver is willing, but I wondered if you would care for some 
comments before the Attorney General replies, because I was a part 
of that proceeding on the McCarthy committee, I was a part of the 
proceeding involving the Chairman of the Security and Exchange 
Commission—— 

Senator Krerauver. If it is all the same to Senator Dirksen, I had 
rather ask my questions, and you may ask them in your time, 

Senator Dirksen. Very well. 
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Mr. Rogers. Senator, I will be very happy to answer the question, 
as long as it is understood that I do not agree with the premise on 
which the question is based. 

Senator Kexrauver. What part of the premise do you not agree 
with? 

Mr. Rogers. I was not familiar with the conditions. Senator 
Dirksen was there, he knows more about that than I do; I do not 
think there has been any great tendency in the last few years to 
change. 

I was counsel for committees in 1948, 1949, and 1950, or I guess it 
was 1947, 1948, and 1949, and I do not believe that the problems 
are much different now than then; and I do not believe that the 
attitude of the administration is different than it was then. I would 
like, I think maybe in the interest of time, to delay a full discussion 
of this, because I have agreed with Senator Hennings to appear 
before his committee to discuss this whole matter, and I want to do 
that at his convenience. 

I have not been able to, up to this point. I wrote and told them 
that, but I would like to, and I think it is a matter that deserves a 
good deal of attention. 

Senator Hennings. I might say to Senator Kefauver and the other 
members of the committee, that that is the Subcommittee on Con- 
stitutional Rights which is now making an examination of this entire 
subject, the withholding of information by the several departments 
simply on the ground that they say that it is either violative of 
security if they were to answer some questions, or that it is not within 
their purview to appear because of some reason given, or ofttimes, 
no reason given. I was very glad that Mr. Rogers some few days 
ago said that he would come before our subcommittee. 

Senator Kmrauver. I was not aware that your good Subcom- 
mittee on Constitutional Rights had planned these hearings, and I 
am glad that 

Senator Hennincs. We have been writing for some time, and 
there is quite an exchange of correspondence. on the subject. 

Senator Krerauver. They will be held then, and I am sure the 
matter will be gone into thoroughly at that time. 

Mr. Rocers. | would like to answer. 

Senator Kerauver. I do think at this time on such an important 
matter that you should give us some expression of your position, or 
what your position will be. 

Mr. Roaerrs. I will be very happy to, Senator. 

I say, I think in specific cases the only thing to do is to treat them 
specifically. On the general subject matter, first I believe in the value 
of congressional investigations. I believe in their importance and I 
think they have contributed a great deal to the success of our country, 
and I think that the executive branch of the Government has the 
responsibility to make the information available to congressional 
committees to the fullest extent that it is possible to do so. 

On the other hand, I think that the history of the country has 
indicated that there are exceptions, and that those exceptions have 
been recognized by each administration throughout our history. I do 
not think that there is any reason why there should be much general 
disagreement, and I think if we had a chance to discuss those things 
in detail that probably our views would be pretty much the same. 

35187—59——2 
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As I say, I do want to stress, however, that I fully appreciate the 
importance of investigations by the Congress. I say that out of 
deep conviction, based on my own experience, and | certainly will 
do what I can to be sure that the Congress is given all the information 
that it can, under the law. 

Senator Kerauver. As I understand 

Senator O’Manoney. May I ask this question, Senator Kefauver? 

Senator Kerauver. | yield. 

Senator O’Manoney. I| take it your answer was based wholly upon 
the privilege of the Executive? 

Mr. Rogers. That is correct, sir. 

Senator O’Manoney. And not taking into consideration the quasi- 
legislative board and commissions that Congress has established and to 
which it has delegated congressional powers. 

Mr. Rocers. No; I was not referring to that. 

I might say, in connection with those matters that I have never 
been consulted on those. 

Senator Kerauver. Well, Mr. Rogers, as I understand the inter- 
pretation that has been made of the precedent, the letter of the 
Secretary of Defense of May 17, 1954, it is that generally the depart- 
ments may be required to give their final decision, but to withhold 
papers and information which lead up to that final decision. 

Now, if that had been the case in the McGrain-Daugherty case, 
the Congress would not have been able to have proven anything 
except the land was sold, and what was paid and all of the details 
which led to it—the exposure of that and the Teapot Dome scandal 
would have been omitted. What is your attitude with reference to 
whether the Congress can get the details leading up to a decision, or 
whether it must just get the final action of the Department? 

Mr. Rogers. Well, as I say, I think it depends on the facts in the 
case, and I think that the letter that the President wrote is a per- 
fectly proper letter, and I agree with that. 

Senator Kerauver. Mr. Rogers, do you not know that the letter 
the President wrote, based on the Attorney General’s letter, was 
originally taken from a memorandum written by Mr. Wolkinson? 
They were trying to get up something to stop the committee that 
you were associated with at that time, back in 1948 or 1949, from 
getting certain information, and the memorandum was turned down 
as legally unsound, and later pulled out of the file and made the 
basis of the Attorney General’s letter. 

Mr. Rogers. No; I never heard of anything like that, Senator. 
I do not know it and never even heard it mentioned. 

Senator Kerauver. Is it not true that back in 1948 or 1949, when 
you were counsel for the Government Operations Committee, you 
were trying to get some information, and having a good deal of 
trouble with it? 

Mr. Rogers. That is true. 

Senator Kerauver. And they just finally avoided you and did not 
give you the information, and did not Mr. Wolkinson write a memo- 
random in connection with your effort at that time? 

Mr. Rocers. I do not know which Mr. Wolkinson you are talking 
about. The name does not ring a bell at all with me. 

Senator Kerauver. Well, in any event, Mr. Rogers, where is a case 
that holds that these agencies, aside from the request of the President, 
can, on themselves, assert the privilege as against the Congress? 
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Mr. Rogers. Which agency now do you refer to? 

Senator Kerauver. We will take the SEC or CAB or FCC. 

Mr. Rogers. Well, I have not asserted that. I tell you, Senator, 
I submitted to Senator Hennings, at his request some time back, a 
long memorendum ' setting forth all the cases that we had. It is a 
long study, a hundred pages or so, and I[ will be glad to give you a 
copy of that. I do not have it with me, but I will be glad to do that. 

Senator HENNINGs. Yes, and it was a two or three page memo- 
randum, as I remember, of cases. Incidentally, I am glad, if I may 
make this interjection, with your indulgence, Senator Kefauver: 

I find that your and my correspondence has come to what I will 
consider some resolution this morning because I had not quite under- 
stood from your last letter that you were willing to appear before the 
Constitutional Rights Subcommittee. You did not say that you 
would not, but I did not quite understand you to say that you would. 

Mr. Rogers. I thought I made that clear, but if I did not, I had 
intended to. 

Senator HENNiINGS. I may have been obtuse. 

Mr. Rocers. No, sir; it must have been my letter. 

Senator Hennines. But I am very glad to have that from you this 
morning, and welcome your point of view on that question and 
certainly we will avail ourselves of your testimony in the very, very 
near future. 

Mr. Rocers. I will tie myself to that, Senator, and we will set a 
mutually satisfactory date where we can talk. 

Senator HpenninGs. We will make it at your convenience. 

Senator Kerauver. Mr. Rogers—— 

Senator HenninGs. Excuse me, I want to say that we will be very 
glad to make it at Mr. Rogers’ convenience. 

Senator Kerauver. Mr. Rogers, the President in his press con- 
ference of July 6, 1955, set forth a letter that he had written to Secre- 
tary Wilson, and then Mr. Gerald Morgan, Special Counsel to the 
President, wrote, after quoting part of the letter: 

In so writing to Secretary Wilson, and in further amplifying these principles, 
the President was exercising a right, which is his, and his alone, to determine 
what action is necessary to maintain the proper separation of powers between 
the executive and legislative branches of the Government. 

I recognize the right of the President, but where the President 
knows nothing about it, what legal authority is there for these quasi- 
judicial agencies to plead privilege when Congress wants information? 

Mr. Rogers. Senator, could I take a look at the letter? I do not 
recall the letter. 

Senator Kerauver. That is the letter of Gerald Morgan to a 
reputable reporter. 

Mr. Rogers. To Mr. Mollenhoff? 

Senator Kerauver. To Mr. Mollenhoff? 

Mr. Rogers. Yes; may I look at it? 

Senator Kerauver. Surely. 

(There was a brief pause.) 

Mr. Rocers. Well, I think, Senator, you ought to put the whole 
letter in the record because I think it is a perfectly sound letter. 


1 Exhibit 17, pt. 12, hearings by the House Government Information Subcommittee, ‘‘ Panel Discussion 
With Government Lawyers,” beginning on p. 2891. 
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Senator Kerauver. That’s quite all right with me to put the whole 
letter in. 

Mr. Rocers. I agree with the letter. 

Chairman EastLanp. You want it placed in the record? 

Senator Kerauver. Yes. 

Senator Witey. You did not write it. 

Mr. Rogers. I did not write it, but I agree with it. 

Senator Kmrauver. The point I was making in it—— 

Chairman Easttanp. That will be admitted into the record. 

(The letter referred to is as follows:) 


House GovERNMENT INFORMATION SUBCOMMITTEE, 
October 9, 1956. 
Hon. Dwicut D. EIsENHOWER, 
The President of the United States, 
The White House, Washington, D.C. 


Dear Mr. PresipEent: At your press conference on Thursday, September 27, 
1956, you were asked whether vour letter of May 17, 1954, to Secretary of Defense 
Charles E. Wilson was being misused as authority to restrict information from 
the public. 

This question was posed by Mr. Clark Mollenhoff of the Des Moines Register 
and Tribune. 

You stated that if Mr. Mollenhoff would put the question in writing—which 
I understand he has done—it will be answered. 

This particular letter and its misuse by a number of Federal departments and 
agencies has been a great concern to the Special Subcommittee on Government 
Information. Although the letter, and the accompanying memorandum from 
the Attorney General, granted authority to one particular agency to refuse in- 
formation to a specific committee of Congress in a single instance, 19 departments 
and agencies have cited the letter as authority to refuse information to the public 
or the Congress. 

This occurred in agency answers to the subcommittee’s questionnaire of Novem- 
ber 7, 1955, on information practices and policies as well as during subcommittee 
hearings with executive officials. 

Enclosed is an intermediate report, adopted unanimously by the House Gov- 
ernment Operations Committee, on the subcommittee’s study of restrictions on 
information. The problem of misuse of the May 17, 1954, letter is discussed on 
page 90 and at other points. 

When the answer to Mr. Mollenhoff’s question has been prepared and trans- 
mitted to him, the subcommittee would appreciate receiving copies of it and 
any other comments you have on the matter. 

Respectfully, 
JoHN E. Moss, Chairman. 


THe Wuite House, 
Washington, October 17, 1956. 
Hon. Joun E. Moss, 
House of Representatives, Washington, D.C. 


Dear Mr. Moss: This will acknowledge your October 9 letter to the President 
asking that you be supplied with copies of the answer to a question submitted by 
Mr. Clark Mollenhoff of the Des Moines Register and Tribune. 

The answer to this question has not yet been given. However, as soon as it 
is, we will get in touch with you. 

Sincerely, 
GERALD D. MorGan, 
Special Counsel to the President, 


OcToBER 26, 1956. 
Mr. Ciark R. Mo.uuENnHoFr, 
Des Moines Register and Tribune, 
National Press Building, Washington, D.C. 


Dear Ciark: At the press conference on September 27, 1956, you asked the 
President whether ‘‘all employees of the Federal Government, at their own 
discretion, can determine whether they will testify or will not testify before 
congressional committees when there is no security problem involved.” 
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In the President’s letter of May 17, 1954, to Secretary Wilson, the President 
set forth the general principles that are to govern all employees in the executive 
branch concerning their testimony, or the production of documents, relating to 
their conversations or communications with, or their advice to, each other on 
official matters. In his press conference of July 6, 1955, the President further 
amplified the principles set forth in this letter as follows: 

“Tf anybody in an Official position of this Government does anything which is 
an Official act, and submits it either in the form of recommendation or anything 
else, that is properly a matter for investigation if Congress so chooses, provided 
the national security is not involved. 

‘“‘But when it comes to the conversations that take place between any responsible 
official and his advisers, or exchange ef mere little slips, of this or that, expressing 
personal opinions on the most confidential basis, those are not subject to investi- 
gation by anybody. And if they are it will wreck the Government.” 

In so writing to Secretary Wilson, and in further amplifying these principles, 
the President was exercising a right, which is his, and his alone, to determine what 
action is necessary to maintain the proper separation of powers between the 
executive and legislative branches of the Government. In the orderly adminis- 
tration of the Government, the head of each executive agency directs the manner 
in which these principles are enforced. 

The underlying reasons for these principles are set forth in the President’s 
letter of May 17, 1954. It is essential to efficient and effective administration 
that employees of the executive branch be in a position to be completely candid 
in advising each other on official matters. It is essential, if channels of informa- 
tion are to be kept open, that confidences among employees should not be breached. 

It will continue to be this administration’s policy to keep the Congress and the 
people fully informed of what is being done in the executive branch. An employee 
is not free merely to exercise his own discretion but in the final analysis informa- 
tion will be withheld only when the President or agency heads acting under the 
President’s authority or instruction determine it is contrary to the public interest 
to dis*lose it. 

All of the above, of course, is subject to the Executive order dealing with the 
classification of information in the interest of security, and to the various statutes 


and regulations of the department and agencies relating to information to be held 
in confidence. 


I hope this answers your inquiry. 
Sincerely, 
GERALD D. Morgan, 
Special Counsel to the President. 

Senator KerauvEerR. The point I was making is that the letter sets 
out that that is the privilege of the President, and the President alone. 

Now, what right does Mr. Armstrong have, when he is Chairman of 
the SEC, when he came up here and we had three or four rounds with 
him trying to get out something about a conversation he had with 
somebody, what right, what legal authority, can you cite for giving 
him the right to plead privilege. 

Mr. Rocsrs. Well, | would want, before I answered that, to know 
all of the facts of his pleading privilege. 

As I recall it, he based his claim upon the President’s letter. Now, 
the authority for this statement by Mr. Morgan, and the authority 
for the President’s letter, is fully set out in the brief that I submitted 
to Senator Hennings. 

As I say, that has been traditional in this country, that there has 
been a separation between the executive and the legislative branches of 
the Government, and I think that the President feels the same as I do, 
that all the information should be made available to Congress that 
does not impair the national security or affect it, or is contrary to law, 
or otherwise adversely affect the operations of the executive branch. 

Senator Kerauver. The point that I am trying to make, and one 
that worries me—I know the President has got a right to keep his 
papers and certain information confidential, but these heads of agen- 
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cies, on their own, without the President’s knowing anything about 
it—this is not the President pleading privilege, or asking that some- 
thing be kept confidential, just the agency itself. You do not think 
the principle applies down to that point, do you, Mr. Rogers? 

Mr. Rogers. I think the departments obviously have to comply 
with the President’s directions. I do not believe that you would 
suggest that the President himself would have to make each decision 
of that kind, because it would be an impossible task; it would be just 
too much work to do. 

So, he has to lay down general policies; and if the executive branch 
follows those policies—I suppose if it came to his attention that the 
executive branch—the individual, whoever made the decision—was 
acting contrary to the President’s policies, he would review that, 
and I think it would be perfectly appropriate for the congressional 
committee that was involved to submit that for appeal to Morgan 
or the President. 

But 1 do not think that any President ever, to my knowledge, in 
the history of the country, has made each one of those decisions 
himself. There would be thousands of them. 

Senator Kerauver. The point is, take a letter for a specific purpose, 
and all agencies, according to their own judgment, apply that. That 
does not reflect the will of the President, to have so many different 

Mr. Rogers. It does, if it is consistent with his policy. 

Senator Krrauver. And furthermore, Mr. Armstrong and these 
heads of the quasi-judicial agencies, are responsible to Congress. 

{s there not a distinction there? 

Mr. Rocers. Well, I think that possibly there ought to be an even 
greater attempt made to give all the information to Congress possible, 
in those agencies. 

I say, I have not had any of those submitted to me, so I have not 
hed to deal with the particular facts involved. 

I think you can make mistakes of judgment if you generalize too 
much on those things, and I think there has been a tendency to do that. 

I remember debating the subject with Russ Wiggins, who has really 
been the leader, he and Mr. Clark Mollenhoff have been the leaders, 
and when you get down to it there is not too much in the way of fact. 
There has been a lot of general observation, but I would like to come 
up, if you do not mind, and discuss this at length with Senator 
Hennings’ subcommittee. 

I would be very happy to do that and I plan to do so, but I do not 
want to agree that because there have been general observations to 
that effect, that that is the case. I do not think it has been the case. 

Senator Krerauver. I understand that members of the press now 
can get information from the heads of the divisions in the Department 
of Justice without going through all the—just the Public Information 
Division; is that the procedure? 

Mr. Rocers. Senator, I have always been a believer in this business 
of public information, and we have tried to give all the information 
we can from the Department of Justice to the press. 

We have even given information about who intercedes in pardon 
cases, and paroles. We provide information about all settlements, 
when we file a complaint, and settle a case. I have been holding : 
press conference every couple of weeks. I have a new press man who 
is going to give all the information he can. We are going to have 
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division heads talk to the press directly as long as it does not interfere 
with their work. 

You cannot do too much, you cannot expand all the time, but we 
are going to do everything possible that we can to give all the informa- 
tion that is proper to give about the Department of Justice, and I 
think that you will find that there will be no difficulty along those 
lines. 

Now, there are some things we cannot give, as you know. We have 
a professional duty not to disclose certain things, and in that area, 
I am going to be sure that we do not disclose them. 

Senator Kerauver. Well, do you feel, though, that—take matters 
like a contract for spending, submitting a bid on an open basis, so 
where somebody wants the details of the contract, information that 
Congress ought to have to legislate, those things ought to be made 
available. 

Mr. Rogers. There again I cannot answer that question. If it is 
something that Congress ought to have, I think it ought to have it. 

Now, precisely what should be disclosed, I think, has to depend 
upon what you are asking. I do not think your question is clear 
enough for me to answer. 

Senator Kerauver. Of course, the Espionage Act itself says Con- 
gress should have the information, as you very well know. 

Senator O’Manonny. Mr. Chairman, would the gentleman vield? 

Senator Knrauver. Isn’t that true? 

Mr. Rocsrs. Will you say that again? 

Senator Kerauver. The Espionage Act itself savs the information 
should be given to Congress. 

Mr. Rogers. | don’t remember 

Senator Kerauver. [ll get it for you. 

Mr. Rogers. Is this Espionage Act related to your hypothetical 
question about bids? 

Senator Kerauver. No. This is in connection with some rulings 
made by the Defense Department. I will cite you the place. 

I yield. 

Senator O’Manonry. I thank the gentleman from Tennessee. 

I was delighted to hear the Attorney General state his policy with 
respect to public information, and information to Congress. 

I want to commend him most highly for that. 

I want, however, to direct his attention to some correspondence 
which I have had with the Attorney General with respect to consent 
decrees. 

Mr. Rogers will remember that as a result of the oil lift investigation 
which I conducted on behalf of the Subcommittee on Antitrust and 
Monopoly, certain recommendations were made, and when I learned 
that in the antitrust case, the International Cartel case, now pending, 
in the southern district for New York, there was some consideration 
for a consent decree, and I wrote to you and requested that no consent 
decree be entered during the recess of the Congress. 

There was no consent decree during the recess, You complied with 
that request, but vou did not furnish the information which we so. ight 
with respect to the terms of a decree which was under some negotia- 
tion. 

I could understand why you would not want to give all of that 
information, on the assumption that the procedure which has been 
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followed with consent decrees is to be the accepted procedure. 
Personally, I do not think it should be. 

I think that when the Department of Justice negotiates with a 
defendant corporation, one of the giant corporations which plays such 
a great part in the interstate and foreign commerce, about some 
alleged violations of the antitrust law, and the form of a decree is 
discussed between the prosecutor and the defendant before the case 
is filed, a serious question of public policy arises. 

I am wondering whether you would not agree on this: Since you 
have taken this fine stand on public information, that consent decrees 
should not be signed and agreed to by the Department of Justice 
before Congress at least knows, or before the country knows. 

I am seriously thinking of introducing a bill to réquire that no 
consent decree in an antitrust and monopoly case would be effective 
until published in full in the Federal Register before submission to the 
courts so that all who might be affected would have an opportunity to 
know what was going on. 

I am not going to ask you to answer the question now, Mr. Rogers, 
_ I want you to know that I regard it as being a very serious matter, 

nd I think if you carry on your police: v in accordance with the declara- 
tions made here, why, you will be calling for open covenants openly 
arrived at. 

Mr. Roaers. I appreciate your comments, Senator, and I want to 
say in connection with the case that you referred to, that the par- 
ticular questions that you had in mind, I think, for the moment, are 
moot, because we plan to try the case, and a judge has been assigned 
in the southern district of New York to hear the case, Judge Cashin, 
and we plan to go ahead with the motions and try to get it scheduled 
for trial. 

Senator O’Manoney. It would be wonderful if you filed a supple- 
mental answer to my inquiry. 

Mr. Roaers. I just happened to refer to your letters with the 
thought you might ask about them today. 

Senator O’Manoney. Well, will the press please take notice that 
the International Cartel case will be tried. 

That, Mr. Chairman, | may say | hear with great satisfaction 
because it carries out one of the recommendations of your subcom- 
mittee, and as approved by the full committee. 

Senator Kerauver. Mr. Chairman, I have taken too much time. 
I did want to refer to the Espionage Act that I was talking about, 
section 798(c), title 18, United States Code, which has this subsec- 
tion (ce) 

Nothing in this section shall prohibit the furnishing, upon lawful demand, of 
information to any regularly constituted committee of the Senate or House of 
Representatives of the United States of America, or joint committee thereof. 

It is my opinion that that provision has not been properly con- 
sidered in connection with some of the information that has been 
withheld. 

Mr. Rogers, I want to make it clear that I asked you these questions 
because I think they are very important. I hope and feel you will 
go toward the road of giving more and more information to Congress, 
rather than restricting information, and I ask the questions not out of 
a matter of hostility toward you, but because I think you know that 
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I do have a high regard for you, and it is my intention to vote for your 
confirmation. But I did think this record ought to be made. 

Mr. Rogers. I appreciate that, and I also appreciate that it is a 
very important problem and I will give it a lot of consideration, sir. 

Senator Ervin. Mr. Chairman 

Senator Kmrauver. Mr. Chairman, before I yield, I have read 
from several documents here, and I would like to have filed in the 
appendix of the record four or five pertinent quotations which I think 
bear upon this very important subject. 

Chairman Eastianp. It will be attached to the record. 

(The quotations referred to will be found in the appendix to the 
record.) 

Chairman Eastianp. Senator Ervin. 

Senator Ervin. Mr. Chairman, I wanted to warn Senator Kefauver 
about what happened to me. I studied that Espionage Act and tried 
to understand it and contracted an incurable case of mental indigestion. 

Senator Dirksen. Mr. Chairman. 

Chairman EastLanp. Senator Dirksen. 

Senator Dirksen. Mr. Chairman, first of all, I want to say that I 
have found the nominee cooperative with every subcommittee on 
which I have had the privilege of serving; and I think that is notably 
true, as Senator O’Mahoney will bear out, on the Subcommittee on 
the Federal Criminal Code and Procedure. 

Senator O’Manoney. Yes. 

Senator Dirksen. I believe Mr. Rogers went out of his way any 
number of times to assist the subcommittee there; so, certainly, it 
can be said that he has been most cooperative. 

I do not believe, Mr. Chairman, that I can leave the file stand as it 
is without some clarification. 

Chairman Eastianp. Could we let Senator Hennings ask his 
questions now, and take this matter in order of questions? 

Senator Hennin@s. I will be glad to yield to the Senator. I have 
only a few questions. 

Chairman Eastrianp. All right. 

Senator Dirksen. Mr. Chairman, Mr. Rogers is right when he 
talks about generalizing on this question of privilege. 

First of all, it has to be remembered by the committee that the 
Executive Memorandum on Executive Privilege is a built-up memo- 
randum which goes back to the very first Attorney General of the 
Republic, and it has been added to from that time to this. I have 
examined it no end of times. 

It has been amplified by Republican Attorney Generals and 
Democratic Attorney Generals, by Republican Presidents and 
Democratic Presidents; so that when the question arises, the memo- 
randum that comes to the Congress is a composite memorandum that 
reflects views in almost every generation in the history of the country. 

I think that is correct. 

Mr. Rocers. That is correct, Senator. 

Senator Dirksen. So that under this administration, there was 
nothing more than an addition of those cases that arose. 

Now, I think Senator Kefauver is seriously in error. That is why I 
say this has to be corrected. 

I was a part of that, the whole matter on the McCarthy committee 
when the question arose with respect to Secretary Stevens, but I 

35187—59 3 
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point out to you: that question arose—the question that arose there 
was not privileged for Mr. Stevens; it was a question of whether 
oe attached to a meeting that was held, that was attended by 

enry Cabot Lodge and Sherman Adams and others, and whether or 
not what was resolved at that meeting came within the privilege, 
because they were members of the President’s official family. 

Consequently, I think the finding was perfectly in order that 
privilege did attach. 

Now, you bring up the case of Mr. Armstrong, the Chairman of 
the SEC. 

I came with him to the committee, as you remember, several times. 

I think he was perfectly right because, sir, what you were trying 
to find out, Mr. Chairman—and I am referring to the chairman of 
the subcommittee—was a question of conversations with Sherman 
Adams and Gerald Morgan at the White House. 

Those were conversations not with the 

Senator Kurauver. I beg the Senator’s pardon. 

What we were trying to find out was conversations between Mr. 
Armstrong and Sherman Adams. 

Senator Dirksen. Indeed, so. 

Senator Kmrauver. Which we could never fully get, and I submit 
when Mr. Sherman Adams is talking with the President, that is one 
thing; but when he steps out and is running a quasi-legislative agency, 
ordering them as to what they ought to do, that is entirely another 
matter. 

Senator Dirxsmn. Mr. Chairman, the question never arose as to 
what happened within the SEC itself, or between the Chairman of 
the SEC and members of the Commission. 

What you wanted to find out was whether he had been called by 
the White House, and did he make a response, and how was the matter 
resolved. 

That is an entirely different question, and the privilege was invoked 
there, and it was rightfully invoked there; and I want the record here 
to show at this point—because I think in your generalizations, you 

Senator Knrauver. I thoroughly disagree with you. 

If Adams is going to be able to give instructions to agencies of the 
Congress, and we cannot find out about it, we are in a bad situation 
in Congress in getting information. 

Senator O’Manongy. Mr. Chairman—— 

Senator Dirksen. Let me finish. I will only take a minute. 

Senator O’Manoney. I thought you had finished. 

Senator Dirksen. The question arose, not only of privilege, but 
of response of letters by a distinguished citizen from Wyoming on 
royalties. 

I think the letter from the Department of Justice was not only 
circumspect but correct in every detail. I think that matter was 
under investigation in Alexandria, or is, where they are presently 
compiling data. 

Senator Kurauver. That is not the same case. 

Senator Dirxsen. I thought the thing was 

Senator Kerauver. Talking about the case in New York. 

Senator O’Manoney. That case is in New York. 

Senator Dirxsren. I remember the reply, where information was 
withheld with respect to a matter that is being dug out in Alexandria 
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at the present time; and I thought Judge Hansen was exactly right 
because at that stage of the proceedings, certainly, there are things 
that cannot be discussed publicly. 

Senator O’Manonry. That was not up. 

Senator Dirksen. The question of 

Senator O’Manoney. I have not pursued that matter here at all. 

Senator Dirxsen. I[ found it necessary to make a comment in a 
minority report on a special activities report of the chairman of the 
Subcommittee on Antitrust and Monopoly, because he mentioned the 
fact there—and I had to go through it line by line and make some 
comment on it—to put it in proper perspective—because I felt that 
the objection that was made by the Department of Justice was emi- 
nently fair. 

Now, it could be that the staff put it in there and it did not come 
to the attention of the chairman but was discovered——— 

Senator O’Manongy. Mr. Chairman—— 

Senator Kerauver. Will the Senator yield to me, first, so I can 
reply? 

Senator Dirksen. Yes. 

Senator Kerauver. I think that case ought to be clar‘fied; the case 
Senator Dirksen is referring to me in connection with—which is an 
investigation of the steel industry, not the oil industry. 

Senator Dirksen. That’s right; one on oil, too. 

Senator Kerauver. There is a pending case in New York at the 
present time; but, to get the record straight here, what happened— 
and I feel that my position is right about it, and perhaps the Attorney 
General might offer some information—in 1949, the Department of 
Justice started an investigation against the United States Steel Corp. 
for monopolizing the steel industry under the Sherman Act. 

The investigation proceeded, and it was wound up in 1952, at which 
time one attorney general made a recommendation that the head of 
the agency—the head of the Antitrust Division—make a recommenda- 
tion that suit be brought. 

Attorney General McGranery agreed that suit should be brought, 
and felt that since a new administration was coming in, it ought to be 
left to a new Attorney General. 

After the new administration came in, Judge Barnes made the 
recommendation that the suit be brought. The Attorney General, 
Mr. Brownell, apparently turned it down or didn’t act upon it; so that 
nothing was done from 1953 until the end of 1957. 

It seemed to me that if any suit was going to be brought, it would 
have been brought in that time. 

We had information that the study—at least the background infor- 
mation—would have been of much value to our committee. That is 
the reason we asked for it. 

The statute of limitations has probably run on what they would 
have had a suit about, and I saw no reason why the Committee on the 
Judiciary should not be able to get the papers to help us in our study, 
because they have had the matter down there since 1952. 

No suit was brought, and it has not been brought to this date. 

Senator Dirksen. Well, Mr. Chairman, I do not mean to belabor 
the matter, but I do say there was a letter from Senator O’Mahoney, 
to the Antitrust Division, and I saw his letter, and I saw the reply 
with respect to the case that they are preparing at Alexandria, and 
I thought that it was on good ground. 








16 NOMINATION OF WILLIAM P. ROGERS 


Now I do not want to take any more time. I just want to say 
I am glad 

Chairman Eastianp. Let the chairman say we cannot settle the 
facts here. 

Senator O’Manoney. Would the Senator yield? 

Senator Dirksen. I am glad that Senator Hennings is going to 
have a hearing on this matter, because I do believe we have run long 
enough now, and we ought to adduce the facts and see where we are 
with respect, to these departmental relationships. 

Senator Hmunnines. May I say to the distinguished Senator from 
Illinois we have been trying to have a hearing for some time. We 
have had difficulties in getting some of the witnesses we have wanted. 

To continue with this matter for just a moment, if I may, may I 
put this question to the Attorney General designee? We are asking, 
I might say to you—or to make the statement to you, rather than 
put a question to you—we are asking to have these reference ma- 
terials published in the Senate document, and that would include the 
ee General’s letter, which I assume is the so-called Wolkinson 
etter. 

Senator Kerauver. No; that is the Wilson letter. I was talking 
about Wolkinson. It is Wolkinson and Wilson. 

Senator WiLEy. What is the time and place of that letter? 

Senator Krerauver. May 17, 1954. 

Senator Hennines. I would like to say for the information of the 
Judiciary Committee that we are also having, or have asked to have 
printed, a memorandum of 102 mimeographed pages on the privilege 
of withholding information.? And I believe that that was the one 
that you sent. 

Mr. Rogers. Yes; that is correct. I do not believe I have any 
objection to that, Senator. I would like to review it, but I do not 
believe there is any objection to having that published. 

Senator Hennings. We will be glad, certainly, to send it to you asa 
matter of courtesy so that you may review it. 

Mr. Rogers. Fine. 

Senator Hannines. And let us know as soon as possible. 

Mr. Rogers, I have had the pleasure of knowing you for a consider- 
able lengt of time. In fact, you and I went to the same university. 
Among other things, we are brother orators and members of the Order 
of the Coif. 

Mr. Rogers. Right. 

Senator Henninos. I do not know how we ever made it. I do not 
know how I ever made it—I will speak for myself. 

You have a remarkable record, I think. You worked your way 
through law school, and you finished fifth in a large law school. And 
you have had trial experience and served in the war. You were with 
one of the leading law firms in New York, of Cadwalder, Wickersham, 
and Taft, and later on with Dwight, Royall, Harris, Koegel, and 
Caskey. "You were editor of the Cornell Law Quarterly, which in 
my time also signified the most brilliant student in the class. And 
with a scholarship, and working to support yourself, you emerged 
with the record you have made, and have made good use of it. 

And I for one am not going to task you with any questions. I know 
that it is your intention to try to cooperate with this committee. 


2 Exhibit 17, pt. 12, pan Galeaiee a2 Government Information Subcommittee, ‘‘Panel Discussion 
With Government Lawyers,” on p. 2891, 
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Without being invidious, I might say that 2 years ago the Constitu- 
tional Rights Subcommittee tried to get some satisfaction from 
Attorney General Brownell. I do not say this in the spirit of mean- 
ness, but there were telephone calls back and forth for 2 or 3 weeks, 
and letters, and the Attorney General ultimately refused to appear 
before a committee of the Senate. We could never get him to appear 
at all on perfectly legitimate questions which related to the first 
amendment to the Constitution. We hoped that we might get some 
information from him on that. 

I do not believe you are a man who believes in police state methods. 
I think you are a sound lawyer and believe that the man who avails 
of and believes in those methods might have them used against himself 
some day. One infringement of the right against one is an infringe- 
ment against all of us, as a general proposition. 

And so with that, Senator Kefauver, having gone into many of the 
matters that I intended to ask about, I shall pass on, Mr. Chairman. 

Mr. Roarrs. Thank you very much, Senator. 

Chairman East.anp. Senator Wiley. 

Senator Witey. Mr. Chairman, I have no questions at this time. 
I want to agree with the conclusions of the distinguished Senator from 
Missouri in relation to this young man. It is a good thing that he 
has youth, vitality, energy. 

I am looking forward, sir, to seeing good publicity coming out of 
the Senator from Missouri’s subcommittee in relation to separation of 
power. I think the American people need an education on that, not 
simply as lawyers and Senators. I feel that the discussion today has 
probably laid the groundwork for that kind of publicity. 

We realize, most of us, that we are a government for the separation 
of power, and the power was divided, really, four ways, executive, 
legislative, judicial, and back into the States. But many times some 
of us legislators think it ought to all be in Congress, and vice versa. 
Perhaps some of the executive branch think they ought to have some 
of the legislative powers. Asa result, we have commissions inuleans 
in legislation that they should not be indulging in at times. But 
do feel, in view of the world condition, that it is well that your sub- 
committee, sir, see that this fine aggregation of newspaper folks that 
are back of us, attend your subcommittee session, and see if we cannot 
get them to write something except something that smells at times. 

Senator Hennines. I thank the distinguished Senator. 

Senator Witry. So I shall be very happy to vote to report out this 
nomination. 

Mr. Rogers. Thank you. 

Senator O’Manonry. Mr. Chairman, let me first make a comment 
in relation to the remarks of Senator Dirksen. I do that, however, 
with apologies to Mr. Rogers, whose nomination we are considering, 
rather than this question of the separation of power. 

I agree with what Senator Wiley has said. 

Senator Witney. You and I get along pretty well. 

Senator O’Manonry. Yes; we do. I am glad I am a member of 
this Constitutional Rights Subcommittee so I will have further oppor- 
tunities to confer with the attorneys. 

Senator Hennincs. And a very able and industrious member of 
this subcommittee. 

Senator O’Manoney. The Senator is also complimentary. 
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I wanted to say this to Senator Dirksen, that the issues which con- 
cern me about Mr. Sherman Adams were that his refusal to come 
before a subcommittee of the Judiciary Committee, a duly authorized 
subcommittee, which was investigating the Dixon-Yates case, raised 
a very, very important public question as to whether or not a member 
of the White House staff could plead privilege in a case which even- 
tually turned out as one which the President himself repudiated and 
rejected. - 

The attempt was made by the Bureau of the Budget, by the 
Securities and Exchange Commission, apparently at the direction of 
Mr. Sherman Adams, to divert from the TVA certain activities of the 
TVA and invest that in a newly formed subsidiary of two great public 
utility companies, known as the Dixon-Yates Cos. 

This was a raid upon public power. 

The facts in the case were not revealed to the President until this 
committee held its hearings. There is the issue: Can a man appointed 
by the President to a staff position in the White House, who has never 
been confirmed by the Senate, can he exercise, without the knowledge 
of the President, or without the knowledge of Congress, executive 
powers in influencing the action of commissions like the SEC and an 
office like the Bureau of the Budget, and can he refuse to come before 
a formal committee of the United States Senate? 

I think he cannot. I think Mr. Sherman Adams cannot legiti- 
mately, under the Constitution, assume duties and power and influence 
without the knowledge of both the President and the Congress, and 
it ought to be stopped. 

Senator Dirksen. Would you yield? 

Senator O’Manoney. Surely. 

Senator Dirksen. I think this simplifies the matter. It would not 
make any difference what the facts were, the question was: Must the 
Assistant to the President come before a committee of Congress and 
testify on a confidential conversation? It is that simple. 

ae O’Manoney. I understand he is not in a constitutional 
office. 

Senator Dirksen. It would not make any difference. He is a 
part of the President’s family. 

Senator O’Manoney. It is part of the great drift which is going 
on of legislative power into the hands of the Executive. And unless 
Congress stops this delegation of power very soon, the legislative 
powers of the United States Congress will be exercised by unknown 
individuals who claim to be in the White House. 

Senator Dirksen. Now the committee could have subpenaed him 
and tested out his authority, but it did not choose to do so. 

Senator Kerauver. We wrote him four letters. 

Senator Dirksen. You did not subpena him. 

Chairman Eastianp. Senator O’Mahoney is recognized. 

Senator O’Manoney. Now, Mr. Chairman, I want to return to 
the subject before the committee. 

When you began your testimony this morning, Mr. Rogers, you 
said that you had served in various capacities, and among those you 
mentioned, some committees of Congress, did you not? 

Mr. Rogers. That is right, Senator. 

Senator O’Manonry. You were counsel for some committees? 

Mr. Rogers. That is right, Senator. 
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Senator O’Manoney. Can you name the committees? 

Mr. Roaerrs. Well, it started off, the first committee was called the 
Special War Investigating Committee. It was popularly known as 
the Truman committee, but Senator Truman was then President, 
and the chairman of the committee was Senator Brewster. 

And I worked particularly with Senator Ferguson, who was a 
very active chairman of one of the subcommittees. Then later that 
committee was succeeded by what was called the Permanent Sub- 
committee on Investigations. 

Senator O’Manoney. Well, you were serving under Senator 
Brewster? 

Mr. Rogers. I started out that way, and I served under 

Senator O’Manonry. Did you participate with him in his investi- 
gation for purchase of oil in the Middle East? 

Mr. Roaers. Yes; I did, Senator. 

Senator O’Manoney. I have the report of that committee before 
me, and I want to read it into the record, the concluding recom- 
mendations of that committee. 

This is the 80th Congress, 2d session, Senate Report No. 440, part 5, 
“Investigation of the National Defense Program,’ additional report 
of the special committee investigating the national defense program 
pursuant to the Senate Resolution 71, 77th Congress; Senate Reso- 
lution 6, 78th Congress; Senate Resolution 55, 79th Congress; and 
Senate Resolution 46, 80th Congress. This was the successor of the 
Truman committee—— 

Mr. Roacers. That is right. 

Senator O’Manoney. To which you refer. And I am reading one 
little paragraph from the report submitted by Senator Brewster, of 
Maine, who was the chairman. This is the 15th conclusion: 

It is the opinion of the committee that the matter of the purchase of a 40-percent 
interest in Aramco by the Standard Oil Co. of New Jersey and Socony Vacuum 
Oil Co. with its possible effect of lessening competition in the United States mar- 


kets should receive the utmost consideration of the Attorney General and any 
petroleum board or congressional committee that may have jurisdiction. 





Did you agree with that recommendation? 

Mr. Rocers. Yes. In fact, I prepared it; 1 drafted it. 

Senator O’Manoney. Good. You still feel that way? 

Mr. Rogers. Yes. 

Senator O’Manonery. Well, then, am I to assume that, in your 
answer a few moments ago with respect to the pending suit on the 
international cartel in the southern district of New York, you are 
going to trial in the case and negotiations for a consent judgment are 
being dropped off? 

Mr. Roaers. No; I did not go that far. I said that a judge had 
been assigned to try the case, and there are no negotiations pending 
now, so we are planning to proceed to trial. 

I would not want to close a door to a possible settlement. You 
always have to consider settlement. If we have one which we think 
affects the Government’s interest 

Senator O’Manonery. Good settlements are made of complex liti- 
gation, of course. Do I understand you to say that, as of now, no 
negotiations are now pending? 

Mr. Rocerrs. That is correct. We have no negotiations pending 
now, and we are preparing to go to trial. We will plan to have a 
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schedule set up for motions and so forth, and work it out just as soon 
as we can. 

Senator O’Manonry. Now that gives me a good deal of satisfaction, 
to know that that is your position. And I think that it gives us a 
right to conclude that you will continue the point of view that you 
expressed in this report when you were counsel of the Truman com- 
mittee under the chairmanship of Senator Brewster during the 80th 
Congress. 

r. Rogers. Of course, Senator, I do not want you 
Senator O’Manoney. I am not trying to put words in your mouth. 
Mr. Rogers. At a later date to feel that, if we settle the case, I 

reneged on what the committee said at that time, because obviously 
that was made in connection with a particular matter then before us, 
and such conditions may have changed since. 

But I do want you to know 

Senator O’Manoney. I am not looking backward, Mr. Rogers; I 
am looking forward, because I think the conditions that now exist are 
of such vast importance to the people of the United States, and that 
the greatest care must be exercised by all departments of the Govern- 
ment with respect to these corporations engaged in interstate and 
foreign commerce, whose activities necessarily affect foreign policy, 
and may, indeed, call upon the exercise of the military forces of the 
United States someday. Therefore, [ think that you probably will 
agree with me that there should be the greatest scrutiny by the 
executive and legislative officials of the Government with respect to 
these matters. 

Mr. Roacers. I do. 

Senator O’Manoney. And this matter will then be pursued later on. 

Mr. Rocers. I wonder, Senator, if you will permit me to complete 
my answer about employment with the committees. I had just 
gotten to the point where I said that after Senator Ferguson became 
chairman of the full committee, I worked for him for awhile, and 
after the 1948 election, the committee and the Congress were con- 
trolled by the Democrats, and Senator Hoey became chairman. 

Senator McClellan was chairman of the full committee, and Senator 
Hoey was chairman of the subcommittee, and they retained my serv- 
ices, and after that I stayed on for a year or so. 

Senator Witry. You fooled the Democrats, too, did you? 
[Laughter.] 

Senator O’Manonery. Let me alter that phrase, Senator Wiley. 
I think the nominee before us is a very personable and able gentleman, 
and he has made a lot of friends among the Democrats as well as 
among the Republicans, and I think, as we go along, we begin to work 
in harmony. 

Mr. Rocers. Thank you, sir. 

Senator O’Manonry. We have worked in harmony in the past, 
have we not? 

Mr. Rogers. That’s right, Senator. 

Senator O’Manonry. My questions are merely intended to point 
up some of the cases; for example—— 

Mr. Rocers. I would also say we not only work in harmony, but I 
think this committee has done a great deal to assist the administration 
of justice since I have been in the Department—confirmed nomina- 
tions quickly, provided additional judgeships, and all the chairmen in 
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most departments, anyway—Senator Kilgore and Senator Eastland 
are all members of the committee—I work very closely with the 
Department, and I want to publicly express my thanks to this com- 
mittee for, I think, very substantial help in the administration of 
justice. 

Senator O’Manonry. Well, I have formed such a good opinion of 
the nominee that, when I learned he was invited to talk to the 
National Press Club, I went down there and sat at the head table, 
almost within arm’s s length of him. Iwas very much interested to hear 
him say in his talk to the National Press Club that he intends to look 
into the matter of the organized participants and organized fronts 
which are playing with the gains in crime in directing legitimate 
industry. How far have you gone with that matter? I think it isa 
very great initiative that you have taken. 

Mr. Rogers. Well, Senator, you know things like that are very slow 
to do. It takes a lot of time, and I think most of the successful 
prosecutions have not been spectacular, let us say; any one that has 
been carefully thought out over a course of several years. 

I have not answered your question. I haven’t taken any overt 
actions yet, but I have some plans that we are working on, and I hope 
that we can cooperate more closely with the State and local authorities, 
because in very large measure, they are the ones who are responsible 
for the prosecutions, and the jurisdiction is so limited in the Federal 
area that—— 

Senator O’Manonery. As you know, this committee has a Sub- 
committee on Improvements in the Federal Criminal Code. 

Mr. Rogers. That is right. 

Senator O’Manoney. That subcommittee is ready to cooperate 
with you, and, of course, it is most important that known gangsters 
and criminals, who have made a profit through preying upon the 
American people, should not be permitted—if it is possible to prevent 
it—gaining, on the profits of crime, the control of the commerce and 
industry, or any part of the American people. With that you agree? 

Mr. Rogers. I certainly do. 

Senator O’Manonegy. Now, then, I want to make reference to the 
meatpackers. 

This committee has submitted by majority vote a bill, S. 1356, to 
amend the existing law. 

This is designed to prevent too great a concentration of economic 
power in the meat industry, from the growing of the livestock or the 
sale of the live animals to the sale of the finished product. 

And the meatpackers, in opposing this legislation—as they have 
done consistently—have sought, and did file a proceeding in the 
District of Columbia to escape from a consent decree in which their 
predecessor entered some 30 or 35 years ago. 

The nature of the consent decree was to compel the five big meat- 
packers to separate themselves from ownership of the stockyards and 
from control of the retail distribution of meat. 

That divestiture was made. The packers now, because the great 
chains have been accomplishing the same control, from production to 
distribution, have sought to be released from the consent decree. 

The case was brought in the District Court of the District of 
Columbia. 
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Recently, the judge in charge granted the motion of the packers to 
move the case to Chicago. 

The Department of Justice resisted that motion; did it not? 

Mr. Rogers. Yes. 

Senator O’Manonry. Has the Department decided what to do? 
Before you answer the question, let me say it has been reported to 
me—it has been recommended at least, to the Attorney General, 
that the Department of Justice undertake to take the case directly 
to the Supreme Court to prevent it from going out of the court in 
which the consent decree was originally issued. 

Mr. Rogers. I do not know the answer to that. 

I do not think any decision has been made, Senator. However, I 
will check into that. 

Senator O’Manonry. Will you look into that? 

Mr. Rocers. Yes. 

Senator O’Manoney. Thank you very much. 

I told you about my position on consent judgments; I do not need 
to pursue that any more. 

Senator Dirksen. Mr. Chairman, will the Senator yield? 

Senator O’Manonry. Yes. 

Senator Dirksen. | just want the record to show that while the 
meatpackers were opposed to the so-called packers and stockyards 
amendments, the junior Senator from Illinois 1s also violently opposed 
and has done his best to lick the Senate bill, because he knows that 
the Department of Agriculture is also opposed to the Senate bill. 

Senator O’Manonry. May I say, this bill was introduced by the 
Senator from Utah, Senator Watkins, and myself; so it is a bipartisan 
bill to preserve a free economy and relief 

Mr. Rocers. Mr. Chairman, this colloquy indicates why this is a 
tough job I have. 

Senator O’Manonry. Yes, it is. 

But I want to add, in referring to the matter: At the outset, I was 
careful to state—and the Senator noticed, I am sure—that the bill was 
recommended by a majority vote. 

Chairman EastLanp. Let’s proceed, gentlemen. 

Senator O’Manonry. Mr. Chairman, I am getting all sorts of 
suggestions for questions to ask the nominee, and, owing to the time, 
I really do not think I should proceed with them; except that 1 do want 
to call your attention, Mr. Rogers, to the fact that the House Antitrust 
Committee, after extensive hearings and investigations, submitted a 
report in April 1957, setting forth a description of various joint activi- 
ties and agreements of the Air Transport Association, which might be 
violative of the antitrust laws. 

The committee recommended a comprehensive investigation by the 
Antitrust Division. 

Is the Department proceeding with this investigation, Mr. Rogers? 

Mr. Rogers. I do not know the answer to that, Senator. I can 
find out for you. 

Senator O’Manonry. Would you be good enough to look into the 
matter? 

Mr. Rogers. Yes. 

Senator O’Manoney. The reason I raised it here was to point out 
the fact that in our time we are witnessing a tremendous concentra- 
tion—mergers are going on every day—and, since I speak of mergers, 
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may I assume that the nominee takes the same position that his 
predecessor did with respect to the prenotification merger bill? 

Mr. Rogers. Yes. 

Senator Dirksen. Senator O’Mahoney, would you yield? 

Senator O’Maunoney. Yes, indeed. 

Senator Dirksen. I think, Mr. Chairman, when the committees 
make these recommendations, they should also include a recom- 
mendation to enlarge the staff of the Attorney General, because he 
has to fight his own battles before the Budget Bureau, and too often, 
he does not have people enough. 

Senator O’Manonry. May I say to the Senator from Illinois, 
when I was a member of the Appropriations Committee, I always 
voted for bigger and better appropriations for the Attorney General’s 
office. 

The Senator from Illinois is now a member of the Appropriations 
Committee, and I delegate to him now that duty. [Laughter.] 

Chairman EastLanp. Let’s proc eed, gentlemen. 

Senator O’Manonny. Mr. (¢ ‘hairman, I did ask that the Attorney 
General designate if he would be good enough to look into this matter. 

Mr. Rocesrs. I will, Senator. 

Senator O’Manoney. The “eason that I raise these questions is 
because it is becoming increasingly clear that small business and 
agriculture are suffering. 

My studies, which have gone on over a period since I entered the 
Senate in 1954, convince me that one of the reasons why agriculture 
is in such a bad position, with its income steadily declining, while 
the dividends of corporations are steadily increasing—and one of the 
reasons why small business is failing, is because we have not found 
a way to be certain that the powers and duties and responsibilities 
of the large concentrated corporations are exercised in a manner 
such as to “protect the general public from monopolistic practices. 

I would forgive every antitrust suit that was pending if we could 
work out, between the Congress and the Department of Justice, a 
rule of law which would allow the managers of corporations to know 
what they could not do, and make them stick to them, and allow the 
public to know what their rights are. 

Mr. Chairman, I am very grateful to you and to the committee 
and to the nominee. 

Chairman EasrLanp. Gentlemen, what is your pleasure, do you 
desire to go over now until 2 o’clock, or would you desire to quit at 
12:30 and come back at 2:30? I have an engagement with the 
doctor at 1 o’clock. 

Senator JENNER. Couldn’t we finish, Mr. Chairman? 

Chairman East.anp. I do not know what questions we have. 

Let’s go ahead. 

Senator Johnston. 

Senator Jonnstron. I do not have any questions just now. 

Chairman EastLanpb. Senator Ervin. 

Senator Ervin. Mr. Chairman, I have the feeling that when the 
President selects a person to be one of his Cabinet, one of his advisers, 
that he is entitled to select his own advisers, unless there is some very 
extraordinary circumstance to the contrary. For that reason I 
expect to vote for confirmation, and I will not ask any questions, 
because it would be too much for me to hope for, to hope that the 
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Attorney General would undertake the same sound views on all 
subjects that I am taking. [Laughter.] 

Chairman EastLanp. Senator Langer. 

Senator Lancer. I want to ask one or two questions. 

Mr. Rogers, what is your attitude toward the national peniten- 
tiaries? 

Mr. Rogers. Well, I am a very strong supporter of the Federal 
prison system. [ think it has been an excellent system, and I think 
it has been run unusually well by Jim Bennett and his people. 

I do hope we can improve the physical facilities some in the years 
ahead. I realize it is a difficult period to do that because it is not very 
easy to get new construction these days. But I do think they need 
some new buildings, at least two of them, and when it is possible I am 
going to push for two new prisons. I do not think we can do it this 
year. 

But in a nutshell, I am a very strong supporter for the Federal 
Prison Bureau, the way it is operated, and I think they do a fine job, 
and I am going to give them my full support. 

Senator Lancer. What about your predecessor’s recommendation 
that Alcatraz be closed, do you have any opinion on that at the present 
time? 

Mr. Rogers. I do not plan to propose anything like that at the 
present time, no. 

Senator Jonnston. Have you been in to look at that prison? 

Mr. Rogers. At Alcatraz? 

Senator JoHNsTon. Yes. 

Mr. Rogerrs. Yes, I have, Senator. 

Senator Jonnston. You do realize that it needs a great deal of 
repair? 

Mr. Rogers. Yes, I do. And I would not oppose a new maximum 
security institution if it could be done, but in answer to Senator 
Langer’s question, I do not think it is feasible at this time to construct 
anew one. I do not think we have the appropriations, so we are going 
to have to put up with Alcatraz a while longer. It does have a serious 
weakness there in the structure. 

Chairman EastLanpb. Senator Hennings. 

Senator Henninas. I happen to be chairman of that Subcommittee 
on National Penitentiaries, working with Senator Langer and Senator 
Johnston. We visited many of these places over the years—I think 
some 4 years that I have been on it—and I do hope, without asking 
the Attorney General to commit himself, that he shares my belief 
that Mr. Bennett is a dedicated man, a man who is beyond reproach 
in his methods to do everything he can with the material he has to 
work with. 

Mr. Rogers. I completely subscribe to that. I have said so publicly. 

Senator Henn1inGs. It is not popular to be for improving conditions 
in penitentiaries. 

Mr. Rogers. That is right. 

Senator Hennines. You cannot go into your States and state that 
you have always voted to increase appropriations for penitentiaries 
and expect to have many voters impressed by that fact. People are 
just against penitentiaries and they are against the people in them by 
and large. By that I mean inmates. They think they deserve to be 
there—and most of them do. But the rehabilitation program, and 
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the various vocational guidance programs, and the things which Mr. 
Bennett and those who work with him have done, the caliber of the 
men he has as wardens, and others of his staff in the several reforma- 
tories and penitentiaries, has led me to believe, by observation over 
many years of other institutions of that character, that you cannot 
find a better man anywhere in the world than Jim Bennett to be doing 
that job. 

Mr. Rogers. I agree. 

Senator Hennings. And I am glad to hear you reaffirm what I have 
always felt about him. 

Mr. Rocers. Thank you. 

Chairman EastLanp. Senator Langer. 

Senator Lancer. Mr. Rogers, there was instituted a reform, that 
was, that at prison they could write a letter without the warden seeing 
it—if they had any complaint, they could send it to their Senator or 
Congressman, or the Supreme Court of the United States, or to the 
Attorney General. I have come to the conclusion that one or two of 
these wardens are not obeying that, because one Senator from one of 
the States did not get a letter that was deposited over 30 days, never 
received it—30 days after his deposit. 

Now do you agree with that reform, that a prisoner has a right——— 

Mr. Rogers. I have not considered it, Senator, but I will check 
into this case that you mentioned. 

Senator Hennines. There is a mailbox in every prison yard, 
large wooden box. It says ‘‘For letters to your Congressmen, Sena- 
tors, members of the Supreme Court,”’ and so on, in big white letters. 

Senator Ervin. I might state I get a lot from my own constituents. 
They do not like that environment, either. 

Senator Hennines. May I say to the Senator from North Carolina 
that I have not had one, except from several I have convicted in 
years past when I was a district attorney. But I do not get many 
from my constituents, because not many of them go to those places. 

Senator Ervin. Maybe some of my people from North Carolina 
prefer North Carolina, and maybe the people from Missouri have 
different attitudes. 

Chairman EasrLanp. Proceed. 

Senator Lancer. I understand. One of the Associate Justices of 
the Supreme Court told me last year he received over 200 of those 
letters and investigated those that w ere worthy. As a result, two 
men were released. And I think it is very important that a man 
can have that chance to get in touch with the Attorney General. 

Mr. Roaerrs. I will check into that, Senator, and let you know 
on that. 

Senator Lancer. There is one other thing I want to ask about, 
and that is your attitude toward the Pardon Board. There is a feeling 
among the prisoners that the Attorney General of the United States, 
who prosecutes, has a great influence on the Pardon Board, keeping 
them from getting pardons and paroles. In one case of mine—I do 
not mind telling you what it is—a lady had been in prison for over 30 
years, and all she had to do in the case was to prepare some meals for 
the fellow who is now in captivity. 

Senator Hennings. Is that a kidnaping case? 

Senator Lancer. Kidnaping. I would like to have your attitude; 
does the Attorney General interfere when a man puts in a petition, or 
a lady, for parole or pardon? Is that referred to you in any way? 
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Mr. Rocers. Senator, there are two situations; there is a parole 
situation and a pardon situation. Now I think ‘the one that you 
have reference to is probably parole. There is a Parole Board made 
up of eight members. They are appointed by the President, confirmed 
by the Senate—they come before this committee—confirmed by the 
Senate, and all prisoners who are in Federal penitentiaries go before 
that Board for parole. 

Now, you asked about the participation in that Board for delibera- 
tions by the Attorney General. I have no responsibilities in that 
connection. We have made a deliberate effort, not only not to make 
any recommendations, but we do not even call them or communicate 
with them in any way, so that for 5 years—and you can confirm this 
by inquiry from any member of the Parole Board—there has been no 
intervention by anyone in the Department of Justice as far as the 
Parole Board is concerned. So, for all practical purposes, as far as 
their deliberations are concerned, they are independent from the 
Justice Department. My only participation is to apply for appropria- 
tions for them and to provide space and things of that kind. But 
they are completely independent, and all matters, anyone calls up from 
the Hill, from the Senate, or anywhere else, there is a record made of 
that, or anyone who has any recommendations, there is a written 
record of that, and that is available to the press. Now, we do not 
interfere in any sense of the word with that. 

Now, as far as pardons are concerned, of course, that is different, 
because there the Attorney General recommends to the President 
people who are pardoned, and there it is a direct responsibility of the 
Attorney General, and his decision is very important in that regard. 

Senator LANGER. One further question, Mr. Chairman. 

I discussed with you at one time the matter of extending the terms 
of judges appointed in Hawaii and Alaska, and some members of the 
committee feel these terms are entirely too short. Might I inquire 
what your attitude is? 

Mr. Rocers. I am in favor of that if Congress desires to do that. 

Senator Lancer. Eight or ten years instead of four? 

Mr. Rogers. Yes. 

Senator Jounston. May I speak on this Parole Board? They go 
around to the various prisons, to those people who are eligible to 
appear before them? 

Mr. Rogers. Right. 

Senator Jounston. And then they go into their cage and discuss it 
there. I have had occasion to be present and to listen in on them. 
And they give them, I think, probably the benefit of the doubt when 
they come before them as far as parole is concerned. 

Mr. Rocers. I think it is an excellent Board, and I would be very 
happy to have any one of the subcommittees s question them about the 
participation of the Department of Justice, because that was one of the 
places we had trouble in years past, and I think it is independent and 
as fine a Parole Board as you can find in the country today. 

Senator Jounston, Another thing: I want to commend the system 
that you have. We have different types of prisons. Alcatraz is one 
where the hardened criminal is. 

Mr. Rocers. That is right. 

Senator Jonnston. And then it goes on down until you get out in 
Texas. I have been to one of your prisons there, where the prisoner 





NOMINATION OF WILLIAM P. ROGERS 27 


carries his own key, and he has a separate room himself, and when he 
leaves he locks up his own room, and when he goes back in, if he wants 
to, he locks himself in. They do not have any guards with any guns at 
this prison at all, and the escapes from that is less than 1 percent. 
So, I think you are going to find, in some instances, you can do that and 
encourage the prisoners. And ‘T have found that in that prison they 
are studying and taking all kinds of courses. 

Mr. Rogers. Yes. 

Senator Jonnston. If you did not know it was a prison, you would 
think it was some junior college or something. 

Mr. Rogers. That is right. 

Chairman Eastuanp. Senator Langer, are you through? Do you 
have any further questions? 

Senator Lancer. Mr. Chairman, in conclusion, I just want to say 
that if any member of this committee ever gets out to Denver, Colo., 
that they ought to go out to Englewood and see the institution out 
there that takes care of juveniles, young boys up to 18 years of age. 

They have their. hair cut every 2 weeks; nice, fine, straight posture, 
each one learns a trade, and you would be very proud of your Gov- 
ernment if you were out there and saw the way that institution is run. 

I pass, Mr. Chairman. 

Chairman EastLanp. Senator Jenner. 

Senator JENNER. Mr. Chairman, it is getting late, and I will make 
mine very brief. 

I know, and I want to ask you whether or not you are dedicated to 
a constitutional government. 

Mr. Rogers. I certainly am, Senator. 

Senator JenNER. I think the nominee designated has a fine record, 
through all of his life, his schooling and in government, and I, too, 
agree that the President, unless there is some very objectionable 
reason, has a right to designate members of his official family. 

Mr. Rogers has shown me many courtesies—probably more than 
anyone else in the Department of Justice in my 10 years in Washing- 
ton. I want to thank him for it, publicly, and I want to say that I 
will be happy to vote for his confirmation. 

Mr. Rocers. Thank you, Senator. 

Chairman EastLtanp. Senator Watkins. 

Senator Watkins. I have listened with a great deal of interest to 
the questions that have been asked of the gentleman, and the answers; 
however, there is one question that was asked about the Parole Board 
and parolees, and their applications. 

Don’t you ever receive a request from the Parole Board for a recom- 
mendation, or some information, with respect to the people who are 
applying for parole? 

Mr. Rocers. No, we do not. 

The information they get from the Federal Bureau of Prisons. 
They get their prison records and how they have been behaving them- 
selves in prison, but they never ask us for our rec ommendation; and 
we have discouraged them. 

We told them when they started out that we wanted them to be 
independent from us, because, once you do that, then they are no 
longer acting as judges i in a particular case; they are just serving for 
us; and I think it is important for those people—they are high-class 
people, and there are eight of them—to exercise their independent 
judgment. 
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So that we do not make any recommendations. 

Now, keep in mind that is not the pardon situation. 

With pardons, we do. We go back to the U.S. attorney, and we 
ask the judge who tried the case, the U.S. attorney, we ask the local 
people about the rehabilitation of the prisoner, and so forth; and that 
all comes to me, and I make the recommendation to the President 
as to pardon. But, in parole situations we do not, because the facts 
that the Parole Board takes into consideration all the facts of the 
offense itself, the probation record, and the record of the man while 
he is in jail. 

Senator Warxins. Do they call upon the actual officers, the 
district attorneys, or the assistant district attorneys, who prosecute 
these men? 

Mr. Rogers. I suppose they could ask for information about the 
case. They might ask for factual information. I do not think, as a 
rule, they need it, because it is all part of the prison record. 

In other words, there is a full record of the man’s activities while 
he is in jail, in the prison itself, and I think they get the record from 
that. 

Senator Watkins. Mr. Chairman, I just want to make this 
observation : 

Mr. Rogers has served for 5 years now as a Deputy Attorney 
General, and has made an excellent record. 

I have had opportunities as a member of this committee to have 
frequent conferences with him. He has been before the committee 
many times, and I think he has conducted himself very well indeed. 
His conduct has been of very high order, and I will take great pleasure 
in voting for his confirmation. 

Chairman Eastianp. Senator Dirksen. 

Senator Dirxssn. I think I had my say, Mr. Chairman. 

Chairman Eastuanp. Could I get a motion? 

Senator O’Manonry. Mr. Chairman, I move the nomination be 
confirmed. 

Senator Henninos. I second it. 

Chairman Eastianp. Is there objection? 

Senator Lancer. Mr. Chairman, there is a lady here who has 
objection. Has she been heard? 

Chairman Eastianp. I would like to get a motion for an executive 
session. I think that is the proper way. 

Senator Henninos. I think we should hear the lady. 

Senator Lancer. I think she ought to be heard. 

Chairman Eastuanp. We have appointed a subcommittee. 

Senator Hennines. As long as you want to stay and hear the 
testimony, they are certainly welcome. 

Chairman Eastuanp. All right. 

Senator Lancer. With the full committee here, we can dispose of it. 

Chairman Eastianp. Do you desire to testify? 

Miss Mituer. Yes. 

Senator Jounston. Has anyone looked into the matter? 

If not, you better have a subcommittee 

Chairman EastLtanp. The committee has already agreed, and I 
appointed a subcommittee of Senator O’Mahoney, Senator Hennings, 
and Senator Langer. 

7 Lancer. Let’s have a hearing this afternoon to dispose 
of it. 
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Chairman EastLanp. You can have a hearing. 

I would like to get a motion for executive session. 

Senator Lancer. I will make that motion. 

Senator Jonnston. I second the motion. . 

Chairman Eastianp. All right. Let’s have a short executive 
session. 

Senator Hennines. Mr. Chairman, may I amend the motion to 
have executive session convene immediately after the close of this 
session? 

‘hairman Eastianp. Oh, certainly; so as not to delay this matter 
and drag the thing out until late in the afternoon. 

Senator Witey. I second the motion. 


(Whereupon, at 12:20 p.m., the committee adjourned, subject to 
the call of the Chair.) 
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STATEMENT OF SENATOR KEFAUVER ON THE NOMINATION OF WILLIAM P. RoGgErRs 
FoR ATTORNEY GENERAL 


The bold claim by the executive branch that it alone has control over what 
information the public, the press, and the Congress shall have about the opera- 
tions of Government is causing growing concern. Evidence of concern by the 
press is contained in the report of the advancement of freedom of information 
committee of Sigma Delta Chi, the national journalistic fraternity. The report, 
presented to Sigma Delta Chi’s 48th Anniversary Convention on November 16, 
1957, warned that: 

“The broadest and most offensive secrecy claim continues to be the policy 
that the executive branch of Government can hide anything but final decisions 
on grounds it is ‘confidential executive business.’ ”’ 

The following introduction of the Sigma Delta Chi report states that claim of 
“executive privilege’ is one of three factors responsible for “new heights’’ in 
bureaucratic secrecy in 1957: 


“REPORT OF THE ADVANCEMENT OF FREEDOM OF INFORMATION COMMITTEE 


“cc 


I. FEDERAL SECRECY-——-A THREE-PRONGED PROBLEM 


“Bureaucratic secrecy attained new heights in Federal Government during 
1957. It engulfed virtually all of executive government and in many areas de- 
prived the people, the Congress, and the press of legitimate information of the 
records of Government and the actions of our public servants. 

“There are three basic problems underlying this widespread secrecy and they 
must be solved if the inherent American right to know about Government is to 
be preserved. These problems are: 

“1. The Eisenhower Security Order 10-501, which gives the heads of 17 Federal 
agencies the privilege of censoring information in the sacred name of national 
security, has been widely abused and has done nothing to stop ‘overclassification’ 
of documents of Government that threatens the effectiveness of the whole classifi- 
cation system. There was no effective declassification under the Eisenhower 
order, and one Department of Defense committee openly admitted that things 
were in a mess. 

“2. Executive agencies have twisted and tortured the so-called housekeeping 
statute (5 U.S.C. 22) and the 1946 Administrative Procedures Act (5 U.S.C. 1002) 
into authority for withholding information from the press, the public, and Congress. 
These agencies are actively opposing legislation which would prevent use of these 
laws as authority for arbitrary secrecy. 

“3. The broadest and most offensive secrecy claim continues to be the policy 
that the executive branch of Government can hide anything but final decisions on 
grounds it is ‘confidential executive business.’ This policy was set out in President 
Eisenhower’s May 17, 1954, letter to Secretary of Defense Charles E. Wilson, and 
the administration has refused to back down from this position. It is used for 
the ultimate in ‘managing the news’ in that the executive department can pick 
and choose which information to make available. 

“Executive agency heads do not even give very good lip service to the principle 
of free and open Government records. They insist that nonsecurity information 
should be withheld on grounds of ‘right of privacy,’ ‘public interest,’ or ‘adminis- 
trative feasibility.’ They insist also that they have need for the three lines of 
defense which they are now using so effectively in barring the press, the public, 
and Congress from finding out how they are handling the people’s business. 

“Their first line of defense is the secrecy classification on grounds of ‘national 
security.’ This has been stretched to hide anything that could conceivably be 
associated with national security, and a good many things where such a classifica- 
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tion is ludicrous. Government commissions have admitted the abuse of ‘over- 
classification’ and failure to declassify Government papers. This misuse of 
‘national security’ has resulted in a democracy-throttling secrecy, and an expensive 
accumulation of paper in Government storage. The Eisenhower administration 
has refused to change its order or its attitude. 

‘“‘The second line of defense for the secrecy-minded bureaucrats is the so-called 
housekeeping statute. This is the law (5 U.S.C. 22) which charges the agencies 
with the responsibility for keeping Government records in a safe place, and assur- 
ing they will be handled in such a way they will not be destroyed. When the 
‘national security’ excuse has been demonstrated as not proper, many adminis- 
tration executives have used the housekeeping statute as their authority to hide 
Government papers. The Moss subcommittee of the House Committee on Gov- 
ernment Operations has been critical of misuse of this law, and has sought to 
amend it by simply adding: 

‘**This section does not authorize withholding information from the public or 
limiting the availability of records to the public.’ 

‘However, representatives of 10 key executive agencies have notified the Moss 
subcommittee that they will oppose any change in the existing laws. 

‘‘The bureaucrats’ third line of defense is the broad use of ‘executive privilege’ 
as set out in a letter President Eisenhower wrote to Defense Secretary Charles 
EK. Wilson on May 17, 1954. This is the doctrine that executive departments can 
treat communications between various agencies and within an agency as ‘confi- 
dential executive communications’ and outside of the power of congressional 
subpena. This is such a broad secrecy policy that it has been applied to all but 
the final decisions of an agency. It can be arbitrarily used to imprint ‘secret’ 
on practically any papers or communications on which it is proven ‘national 
security’ and the ‘housekeeping’ statute should not be used. 

“The Moss subcommittee and other congressional committees state there is 
no law to support this arbitrary claim of a right to refuse to divulge Government 
business. _However, the Eisenhower administration has persisted in insisting that 
it can shut the Government door against the press, the public, or the Congress 
by arbitrarily asserting that the information sought is ‘confidential executive 
business.’ ”’ 

The lack of a valid foundation for the claim of executive privilege to withhold 
information from the Congress is effectively shown in the staff report entitled 
‘‘Memorandum of Law’ prepared for the Special Subcommittee on Legislative 
Oversight of the Committee on Interstate and Foreign Commerce, House of 
Representatives, October 27, 1956. The staff report (p. 4) points out that the 
claim stems from the obsolete principle that ‘‘the king can do no wrong.”’ 

“What is executive privilege and what, even according to its proponents, is 
its basis and scope? he Attorney General has maintained, in his memorandum 
in support of the President’s letter of May 17, 1954, to the Secretary of Defense 
(printed infra, app. C), that the President and the heads of executive depart- 
ments and agencies have the absolute privilege and discretion to withhold from 
the Congress any papers and information which, to their satisfaction, are required 
in the public interest to be kept secret. The claim is, of course, not a new one; 
it has been asserted, at various times, by executive officers throughout our history. 
It is based, as the Attorney General’s memorandum points out, upon the doc- 
trine of the separation of powers. That doctrine, it is said, makes the executive 
the absolute master of information originating with it; for the legislature or the 
courts to require the executive to divulge information would be for them to 
infringe upon the autonomy of a coordinate branch of government. It is essen- 
tial, declares the Attorney General’s memorandum ‘that the persons entrusted 
with power in any one of these branches shall not be permitted to encroach upon 
the powers confided to the others, but that each shall be limited to the exercise 
of the powers appropriate to its own department and no others.’ 

“What is the foundation for the executive privilege thus so broadly asserted 
by its advocates? There is little doubt that the claim of executive immunity in 
this respect is an anachronistic survival of monarchical privilege, derived from the 
maxim according to which the king can do no wrong. In the pretensions of those 
who espouse executive privilege, the infallibility recognized in the King in the days 
when he was personally sovereign in England has been attributed to the President 
in our own system. Thus, even today, and even in the American democracy, the 
basic principle of the proponents of executive privilege is that the king can do no 
wrong. 

“The anomaly in this vestigial survival of the privilege of the crown in a 
present-day democracy is almost self-evident. That such an absolute privilege 
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should be claimed in this country where there has been no king, where the chief 
of state has never been sovereign, where from the beginning sovereign power has 
resided in the people—this should appear a mystery to the Attorney General 
himself. It is, in fine, difficult to comprehend how, in a representative democracy, 
where the rights of the individual against the state are fundamental legal principles, 

ople could seriously assert a doctrine of absolute privilege in the executive. 

he reasoning which supports the doctrine of absolute executive privilege is so 
fallacious and unsound that it should shock the intelligence, as well as the sense of 
justice, of those who truly believe in the essentials of representative democracy.”’ 

The report shows how the most recent attempt to apply so-called executive 
privilege, unsupported by law as far as Congress is concerned, to independent 
agencies in effect establishes a ‘“‘headless ‘fourth branch of the Government’ ’’ 
(pp. 4-5): 

“It is, however, one thing (unsound though even it may be) to assert a theory 
of privilege for the President and the heads of the executive departments and 
altogether another to claim such a privilege for an independent agency like the 
Civil Aeronautics Board. Under a doctrine of absolute privilege in the President, 
it may be that we would, in effect, come close to adopting the view of the President 
attributed to William H. Seward: ‘We elect a king for 4 years, and give him 
absolute power.’ But not even the most extreme advocate of executive privilege, 
one may assume, would advocate a rewording of the historical maxim to read: 
‘The Civil Aeronautics Board can do no wrong,’ 

“As the Attorney General’s memorandum already quoted makes plain, executive 
privilege is based upon the doctrine of the separation of powers. Under it, the 
Congress is the legislative department of the Government; the President is the 
executive department. (See Mississippi v. Johnson, 4 Wall. 475, 500 (U.S. 1866)). 

“Tt is difficult to see how this separation-of-powers reasoning can have any 
validity as far as an independent ‘agency like the Civil Aeronatities ‘Board is 
concerned. Such a body is clearly not a part of the executive branch, subject to the 
hierarchical control of the President. Under the soon-to-be-discussed Humphrey 
case, its members are not sub‘ect to the President’s removal power. If the 
approach in the Attorney General’s memorandum is applied to it, the Civil 
Aeronautics Board would be responsible neither to the Congress nor the President. 
Then, in truth, would we have established in our system what has been well 
termed ‘a headless ‘‘tourth branch of the Government,” a haphazard deposit of 
irresponsible agencies and uncoordinated powers,’ (Report of the President’s Com- 
mittee on Administrative Management 39 (1937)). 

“That an agency like the Civil Aeronautics Board cannot be treated merely 
as an ordinary executive agency has been clear ever sinee the celebrated decision 
of the Supreme Court in Humphrey’s Executor v. United States (295 U.S. 602 
(1935)). That case arose out of the removal from office by President Roosevelt 
of a member of the Federal Trade Commission, who had been appointed by his 
predecessor in office in 1931 for a term of 7 years, on the ground ‘that the aims 
and purposes of this administration with respect to the work of the Commission 
can be carried out most effectively with personnel of my own selection.’ The 
applicable statute provided that members of the Commission were to hoid office 
for terms of 7 years and that ‘any Commissioner may be removed by the President 
for inefficiency, neglect of duty, or malfeasance in office.’ It should be noted 
that a similar provision is contained in the Civil Aeronautics Act of 1938. 

‘‘The Court in the Humphrey case held that the President did not possess the 
wide removal power over members of the Commission which he had over officers 
appointed by him in the ordinary executive departments. Pointing to the quasi- 
judicial functions of the Commission, Mr. Justice Sutherland asserted that 
freedom from Presidential control was vital to their successful execution. 

“*The authority of Congress,’ reads his opinion, ‘in creating quasi-legislative 
or quasi-judicial agencies, to require them to act in discharge of their duties 
independently of Executive control cannot well be doubted, and that authority 
includes, as an appropriate incident, power to fix the period during which they 
shall continue in office, and to forbid their removal except for cause in the mean- 
time. For it is quite evident that one who holds his office only during the pleasure 
of another cannot be depended upon to maintain an attitude of independe.ce 
against the latter’s will.’ ”’ 

Attorney General Brownell’s memorandum which accompanied the President's 
May 17, 1954, letter was based on the so-called Wolkinson law review article. 
Neither the Wolkinson theory nor the Attorney General’s memorandum cited any 
relevant cases to support the claim of uncontrolled discretion to withhold from 
the Congress (p. 8): 

“‘As already indicated, the extreme doctrine of executive privilege is articulated 
in the Attorney General’s memorandum in support of the President’s letter of 
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May 17, 1954, to the Secretary of Defense (printed, infra, app. C). It should, 
in the first place, be noted, as a recent article points out, that most of this memo- 
randum ‘was lifted almost word for word from a law review article which had 
appeared some years previously’ (i.e., Wolkinson, 10 Federal Bar Journal 103, 
223, 319). (See Bishop, 66 Yale Law Journal 477, 478 (1957).) 

“Though the Attorney General, parroting the Wolkinson article, starts with 
the categorical assertion that ‘courts have uniformly held that the President and 
the heads of departments have an uncontrolled discretion to withhold (from Con- 
gress) the information and papers in the public interest’ neither his memorandum 
nor Wolkinson cite any cases in support. Indeed, according to one writer, this 
assertion is ‘remarkable and inexact’ (Bishop, 66 Yale Law Journal 477, 478). 
For the Attorney General’s real source of authority to be an obscure law review 
writer (himself a Department of Justice functionary), who cites no relevant 
judicial precedent, is most disturbing. Once upon a time, legislative power was 
sought to be drastically restricted by the authority of the Crown. But here we 
have a case where an essential function of the elected representatives of the people 
is sought to be emasculated, not by royal proclamation, but by the prerogative 
of one Herman Wolkinson. 

“Tn actuality, the Attorney General’s claim in his memorandum is based, not 
upon valid legal authority, but upon his (or, should one say, Mr. Wolkinson’s(?)) 
doctrinaire interpretation of the separation of powers. That the separation of 
powers does not really support the claim of absolute privilege will be shown in the 
next section of this memorandum.” 

The report points out that if the theory of ‘‘separation of powers’’ applies at 
all to the availability of information to the Congress from the executive branch, 
it supports the right of the Congress to obtain information from any source 
(p. 16): 

‘‘As strong a statement as any upon the right of the Congress to obtain the 
information necessary for informed exercise of its functions is that made for a 
unanimous Supreme Court by Mr. Justice Van Devanter in the famous case of 
McGrain v. Daugherty (273 U.S. 135, 174-175 (1927)): ‘We are of the opinion’ 
reads the decision of the Court there ‘that the power of inquiry—with process to 
enforce it—is an essential and appropriate auxiliary to the legislative function. 
* * * A legislative body cannot legislate wisely or effectively in the absence of 
information respecting the conditions which the legislation is intended to affect 
or change; and where the legislative body does not itself possess the requisite in- 
formation—which not infrequently is true—recourse must be had to others who 
do possess it. * * * Thus there is ample warrant for thinking, as we do, that 
the constitutional provisions which commit the legislative function to the two 
Houses are intended to include this attribute to the end that the function may be 
effectively exercised.’ 

“In Justice Van Devanter’s view, the power to obtain information is included 
in the grant to the Congress in article I of the Constitution of legislative power. 
But, if this view is correct (and it is supported by the authority of the entire 
Supreme Court), it refutes the constitutional basis upon which the Attorney 
General’s memorandum already referred to purports to rest. Even if the separa- 
tion of powers doctrine requires, as the Attorney General asserts, that each 
branch shall be limited to the powers appropriate to its own department, that 
does not affect the congressional right to information. For McGrain v. Daugherty 
holds that the authority to obtain information is an essential attribute of the 
powers appropriate to the legislative department. 

“In truth, if the separation of powers has anything to tell us on the subject 
under discussion, it is that the Congress has the right to obtain information from 
any source—even from officials of departments and agencies in the executive 
branch. In the United States there is, unlike the situation which prevails in a 
parliamentary system such as that in Britain, a clear separation between the 
legislative and executive branches. It is this very separation that makes the 
congressional right to obtain information from the Executive so essential, if the 
functions of the Congress as the elected representatives of the people are ade- 
quately to be carried out. The absence of close rapports between the legislative 
and executive branches in this country, comparable to those which exist under a 
parliamentary system, and the nonexistence in the Congress of an institution 
such as the British question period, have perforce made reliance by the Congress 
upon its right to obtain information from the Executive essential, if it is intelli- 
gently to perform its legislative tasks. Unless the Congress possesses the right 
to obtain executive information, its power of oversight of administration in a 
system such as ours becomes a power devoid of most of its practical content, 
since it depends for its effectiveness solely upon information parceled out ex gratia 
by the Executive.” 
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